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Reply to letter of formal notice to Norway for failure to comply with obligations

under the EEA rules on free movement of capital

Referenceis madeto the EFTASurveillanceAuthority's(theAuthority)letter offormal
noticedated21November2012concerningthe Norwegianregulationsonregistration
taxes forborrowedprivatemotorvehiclesregisteredin anotherEEAStateandused in
Norwayby Norwegianresidents.

In a letter dated 15May2012the Authorityinvitedthe NorwegianGovernmentto
explainwhetheror not it considersthe nationallegislationandpracticeon registration
taxationto be in compliancewiththe EEAagreement.The backgroundfor this wasa
rulingpassedbythe EUCourt29April2012onthe use ofborrowedforeignregistered
vehiclesin the Netherlands.

The MinistryofFinancerepliedin letter dated 18June 2012that the Dutchlawon tax
on cars andmotorcyclesdiffersfromthe Norwegianlegislationwhichto someextent
givesNorwegianresidentsthe possibilityto use foreignregisteredvehiclesmade
availableto them free ofcharge in Norway.

In the letter offormalnoticethe Authorityexpresses that the Norwegianregulations
are in breachofArticle40ofthe EEAAgreement.The Authorityhas invitedthe
NorwegianGovernmentto submitits observationson the matterwithintwomonthsof
the receiptofthe letter.The deadlinehas later been postponeduntil21February2013.

Relevant national law
Vehiclesused in Norwaymust as a mainrule be registeredin the Norwegianvehicle
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register and the Norwegiantaxesmust be paid.The taxesin questionareVATonthe

customsvalue,RegistrationTaxandthe scrapvehicledeposit.Vehiclesregisteredin

Norwayare alsosubjectto the AnnualVehicleDuty.The basisfor the taxationis the

yearlyparliamentaryresolutions,Actof 18June 1965No.4 on road traffic,Actof19

June 1959No.2 ontaxformotorvehiclesand boatsaswellas relevantregulations.The

rules applyirrespectivelyofthe statusofthe user as owner,loaner,renter or leaser.

The possibilityofusingforeignregisteredvehiclesin Norwaywithouthavingto paythe

nationaltaxes is regulatedin Regulationof20June 1991No.381on the exemptionfrom

importdutiesand taxesfor importationand temporaryuse offoreignregisteredmotor

vehiclesin Norway(subsequentlyreferredto as the Regulation).Exceptionsare made

fromthe liabilityto paythe taxesandto declarethe vehiclesto the CustomsAuthorities

whencrossingthe border.Vehiclescoveredby the Regulationare not requiredto be

registeredin the Norwegianmotorvehicleregister.

The Regulationhas twomaincategoriesofpersons allowedduty-freeuse ofthe

vehicles.Apersonresidentoutsidethe countrycanuse foreignregisteredvehicleshere

withoutfurther limitations.Norwegianresidentsmayuse such vehiclesfree ofcharge

accordingto the exceptionslistedin article5.Amongthese are the rules on short term

use offoreignregisteredcars.The CustomsRegioncanaccordingto this articlegive

permissionto short term use offoreignregisteredvehiclesin Norwayin exception

cases.

Ifa personnot meetingthe requirementsaccordingto the Regulationis controlledby

the CustomsAuthoritieshe or she must payVATonthe customsvalue,Registration

Tax andthe scrapvehicledepositas wellas an administrativefee.Acertainpracticefor

dutyfree exportationhas been establishedwhere the use ofvehiclehas been ofa

shorter durationandthe personhas not previouslyviolatedthe Regulation.

The van Putten ruling
In the van Putten rulingthe EUCourtgavean interpretationofArticle63TFEU

(correspondingtoArticle40EEA)onfree movementofcapitalwithrespect to the levy

ofa registrationtax by an EUMemberStateforborrowedprivatemotorvehicles

registeredin anotherEUMemberStateand used in the first MemberStatebypersons

residingin that state.

The Courtfoundthat the issue ofcross border lendingofavehiclefree ofcharge

constitutesa capitalmovementwithinthe meaningofArticle63TFEU.In the viewof

the Court,the situationdescribedabovemust be consideredas a loanagreed

betweencitizensresidingin differentEEAStatesanda loanis identifiedas a capital

movementunder headingXIofAnnexI to Directive88/361.

The Courtalsofoundthat the levyofa fullregistrationtaxfor the aforementioned

categoryofmotorvehiclesamountsto a restrictionon the free movementofcapitalas
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cross borderloansfree ofchargeare taxed,whileloansofa motorvehicleforuse free

ofcharge are not subjectto that taxwherethe vehicleis alreadyregisteredin the

domesticmotorvehicleregister.Asa result,the registrationtax is liableto makecross

border capitalmovementsless attractive.

In the letter offormalnoticethe Authoritythereforeconcludesthat,bymaintainingthe

set ofrules whichprovidethat personspermanentlyresident in Norwaymay,in

principle,onlyborrowa foreignregisteredmotorvehiclefroma privateindividualand

use that vehicletemporarilyin NorwayprovidedtheypayVATonthe customsvalue,

RegistrationTax andthe scrapvehicledepositinfullonfirstuse in Norway,Norway

has failedto fulfilits obligationarisingfromArticle40ofthe EEAAgreement.

The Ministry'sassessment
Asaccountedfor above,accordingto Norwegianlawa person residentin Norwaycan

as a mainrulenotuse foreignregisteredvehiclesin Norway.Certainexceptionsdo

howeverapply.Amongthese areArticle5 (g)ofthe Regulation.In accordancewiththis

articlethe CustomsRegionmaygiveNorwegianresidentspermissionto shortterm use

offoreignregisteredvehiclesin Norwayin exceptioncases.Accordingto administrative

practise,the Articleis interpretedstrictlyandpermissionis not grantedifthere is, in

practise,an opportunityto use a Norwegianregisteredcar.As a result suchpermissions

are rarelygranted.The Ministryconsequentlyacknowledgesthat the possibilitiesfor

Norwegianresidentsto use borrowedforeignregisteredmotorvehiclesinNorwayare

limitedandthat the relevantNorwegianrules maybe too strict.

Regardingthe followup ofthe rulingin the van Putten case, the Ministryobservesthat

the Norwegianrules regulatingthe use in Norwayby residents ofborrowedprivate

motorvehiclesregisteredin anotherEEAstateconcurto a large degreewiththe

regulationsofother Europeancountries,the mainrule generallybeingthat residents

shoulduse domesticallyregisteredvehicles.Asfar as the Ministryis aware,the follow

up ofthe rulingandthe effectsit mayhaveon nationalregulationsare stillunder

considerationin affectedEuropeancountries.

The van Putten rulingraises a numberofquestionsregardingthe practicalapplication

ofthe variouselementsofthe Court'sassessmentwhichin manywaysstillis
unploughedground.Someofthe challengeshavebeen toucheduponinprevious

correspondencewiththe Authorityin the caseregardingforeignregisteredrentalcars.

Furthermore,the rulingtouchesuponvitalelementsofthe regulatoryregimefor and

the taxationofmotorvehicles.Possiblechangesto the present regimewouldhaveto be

dulyadjustedto ensure consistencyand innercontext.As the enforcementofthese

rules must for allpracticalpurposesbe carriedout on an adhoc basis,the verifiabilityof

the use ofa borrowedcar isvitalto preventabuse.Targetingthe rulesto the primary

objectiveofpreventingabusewithoutundulyaffectingthe temporaryuse that,

accordingto van Putten, is to be allowedwithoutregistrationis anotherchallenge.The
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operationalizationofthe alloweddurationofthe temporaryuse as definedbythe Court,
is another.Guidanceon alternateregulationsin this areais sparse.

The Ministryhas askedthe DirectorateofCustomsandExcisefor assistancein
assessingthe rulingandconsideringpossiblechangesto the Regulation.Unfortunately,
giventhe complexandcomprehensivetask ofdecipheringthe vanPuttenrulingand
exploringthe possibleconsequencesforNorwegianlegislation,wehaveyet to finish
this assessment.The Ministrywouldwelcomeanyinputthe Authoritymayhaveonthe
challengeselaboratedabove.Furthermore,wewouldexpressourpreferencefora
dialoguewiththe Authorityon the wayforward.

The Ministrywillrevert to the Authoritybeforethe end ofApril2013andgivea
thoroughaccountfor ourworkonthis matterandthe timeframefor a possible
implementingprocess.

Yourssincerely,

ElisåbethBerge 0
DeputyDirectorGeneral -N((f"h,,

Agn
t

s Brandt
Adviser

Copy:The DirectorateofCustomsandExcise

The MinistryofForreignAffairs
The MinistryofJustice,
The Attorney-General
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